
ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, DECEMBER 1, 2005

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

MIDWEST GENERATION,LLC, )
FISK GENERATINGSTATION, )

)
Petitioner, )

)
v. ) PCB 2006-57

) (CAAPPPermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

To: DorothyGtmn,Clerk SheldonA. Zabel
Illinois PollutionControl Board KathleenC. Bassi
100WestRandolphStreet St~phenJ. Bonebrake
Suite 11-500 JoshuaR. Mote
Chicago,illinois 60601 KavitaM. Patel

SchiffHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233SouthWackerDrive
Illinois Pollution Control Board Chicago,Illinois 60606
lamesR. ThompsonCenter
Suite 11-500
100WestRandolphStreet
Chicago:Illinois 60601

PLEASETAKE NOTICE thatI havetoday filed with theOffice of the Clerk of
the Illinois PollutionControl Board theMOTiON FOR EXTENSIONOF TiME TO
FILE RECORDoftheRespondent,Illinois EnvironmentalProtectionAgency,acopyof
which is herewithservedupon the assignedHearingOffice andtheattorneyfor the
Petitioner.

Respectfullysubmittedby,

Sally~rter
AssistantCounsel

Dated:December1,2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
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BEFORETHE HJLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

MIDWEST GENERATION, LLC, )
FISK GENERATING STATION, )

)
Petitioner, )

)
v. ) PCB 2006-57

) (CAMP Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

MOTION FOR EXTENSION OF TIME TO FILE RECORD

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”), by andthroughits attorneys,pursuantto 35 ill. Adm. Code

105,116andmovesthe ILLINOIS POLLUTION CONTROLBOARD (“Board”) foran

extensionof thetime to file therecordof its determinationin the above-captionedmatter.

1. Petitionersfiled their Petitionwith the Boardon November2,2005,

seekingareviewof certainpermit conditionscontainedwithin the CleanAir Act Permit

Program(“CAAPP”) permitissuedto MidwestGeneration,LLC (“Midwest Generation”

or “Fisk”) by the Illinois EPA on September29, 2005. The permitauthorizedthe

operationof an electricalpowergenerationfacility knownas the Fisk GeneratingStation.

The facility is locatedat 1111 WestCermakRoadin Chicago,Illinois. Formalnoticeof

the appealwasservedupon the Illinois EPA on November4, 2005.

2. On November17, 2005,theBoardacceptedMidwestGeneration’s

Petition for hearing. In addition,theBoardorderedtheRespondentto file the entire

recordof its determinationwithin 30 daysof receiptof the Petition. If an extensionof
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time to file the record wouldbe soughtby theRespondent,theBoard’sorder instructed

thatsuchrequestwas alsoduewithin 30 daysafterthe Illinois EPA receivedthe Petition

3. The undersignedattorneyandastaffparalegalbecameinvolved with the

compilationof the administrativerecordrelatingto Midwest Generationas earlyas mid-

August2005 andsincethattime, mostof thisattorney’sandthe staffparalegal’s

resourceshavebeendevotedto the compilationof this voluminousrecordandrelated

recordspertainingto the twentyCAAPP permitappealsinvolving otherelectricalpower

generationfacilities in the State. At thisjuncture,Fisk’s recordconsistsgenerallyof five

to six trial boxesof material. Approximatelytwo to threeboxesare particularto Fisk

alone,while threeotherboxesaremoreaptly characterizedas generalreferencematerial

anddocumentsrelevantto the decisionunderlyingthe issuanceof all twenty-oneCAAPP

permitsto theState’selectricalpowergenerationfacilities. Theonly remaining

documentsto be assembledandreviewedfor this recordpreparationgenerallyconsistsof

severalhundredmiscellaneouselectronicmail messagesof Illinois EPA personnel.

Some,but not all, of theseemailsmay containinformationthat wererelied upon by the

Illinois EPA in its permitdecision.

4. The otherassignedattorney,RobbLayman,becameinvolvedwith the

compilationof theadministrativerecordrelatingto thisproceedingin November2005.

Due to the pressof otherpermit appealsbeforethe UnitedStatesEnvironmental

ProtectionAgency’sEnvironmentalAppealsBoard(“EAB”) andenforcementcase

mattersunrelatedto the presentappeal,Mr. Laymanwas generallyunableto assistin the

compilationof the record until thispastmonth.
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5. Dueto the sheermagnitudeof the documentationunderlyingthe Illinois

EPA’s permittingdecisionin this matterandthe additionaltwentyCAAPPpermit

appeals,the Illinois EPAwasnot ableto compiletheentire administrativerecordon or

beforeDecember5, 2005. Counselexpectsthat the compilationofthe recordwill require

at leastan additionalsevendays. Beyondthispoint, thetiming of the filing of the

administrativerecordwill likely bedeterminedby matterslargely outsideof counsel’s

control.

6. First, while counselfor the Illinois EPAhasobservedthatmanypermit

appealsareof a typethat couldmostaptly be describedas “protectiveappeals”that do

not necessarilyrequirethe filing of an administrativerecord,it is counsel’sestimation

thatsomeof the collectivetwenty-oneappealspossessamuchgreaterlikelihood of

proceedingto hearing,thusnecessitatingthefiling of an administrativerecord. While

this caseis admittedlyat the earlieststageof litigation, thepermittingof this facility was

baseduponyearsofwork by theBureauof Air’s permittingengineersandcountless

communicationswith this facility andindustry representativesat large. In addition,it is

alsothe Illinois EPA’sperceptionthat theBoardmay not wish to acceptvoluminous

administrativerecordsin thisandall of the othercollectiveCAAPP appealsunlessit

appearsthatasettlementresolutioncannotbereached.

7. Second,the Illinoi~EPAdoesnot possessthesupport-staffto makethe

necessarycopiesfor filing beforetheBoard,the assignedHearingOfficer andopposing

counsel. For instance,if theRespondentwereto seekleavefrom the Boardfor a waiver

of the applicablecopyingrequirements,theRespondentwould still be mailing

approximatelytwenty-fiveto thirty trial boxesto theBoard for Fiskalone. Thisdoesnot
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includethe five to six boxesthat would be requiredfor both the HearingOfficer and

opposingcounsel. Dueto theseconstraints,counselhasbeenresearchingthe possibility

of hiring an outsidecontractorto performthe requiredcopyingand/or screening.

However,the Stateis limited by furtherconstraints;for instance,the Illinois EPA must

first seekto employa contractorthatholdsa Statecontractbeforeturning to anon-State

contractorfor copyingservices.While counselhaslocatedStatecontractorsthat would

be willing to make10,000copiesoftendocuments,counselhasnot founda State

contractorwilling to makesevencopiesof thousandsof miscellaneoussizeddocuments.

8. Basedon the foregoing,the Illinois EPA formally requestsanextensionof

time to file its administrativerecordwith the Boardto adatedeterminedby theBoardto

beappropriateand/orconsistentwith anydecisionaldeadlinein this matter.

9. The grantof this extensionof the filing datewill ensurethatthis

voluminousrecordisnot needlesslyfiled but filed in the eventthat thematterdoesnot

settle. This will serveto limit the expenditureof constrainedStateresourceson a

potentiallyunnecessarycopyingjob. Moreover,this will furtherminimize anypotential

administrativeburdensassociatedwith the maintenanceandstorageof hundredsof trial

boxesfor this appeal,togetherwith theothertwentyCAAPP appealsfor theBoard and

the assignedHearingOfficer. In addition,an extensionof this timeperiodwill not result

in anyhardshipor prejudiceto Petitioner.
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WHEREFORE,the Illinois EPA respectfullyrequeststhat theBoardgrantthis

Motion for Extensionof Time to File Recordto a date determinedby theBoardto be

appropriateand/orconsistentwith anydecisionaldeadlinein thismatter.

Respcctfullysubmittedby,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

4~frdaa~
SallyA.jtartcr
AssistantCounsel

Illniois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276 ~
Springfield,Illinois 62794-9276
(217)782-5544
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CERTIFICATE OF SERVICE

I herebycertify that on the 1st dayof December2005,I did send,by electronic

mail with prior approval,the following instrumententitledMOTION FOR

EXTENSION OF TIME TO FILE RECORDto:

Dorothy Gunn,Clerk
Illinois PollutionControl Board
100 WestRandolphStreet
Suite 11-500
Chicago, Illinois 60601

anda true andcorrectcopy of the sameforegoinginstrument,by First ClassMail with
postagethereonfully paidanddepositedinto the possessionof theUnitedStatesPostal
Service,to:

Bradley?.Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
Illinois Pollution Control Board StephenJ. Bonebrake
JamesR. ThompsonCenter JoshuaR. More
Suite 11-500 KavitaM. Patel
100 WestRandolphStreet Schiffhardin,LLP
Chicago,Illinois 60601 6600 SearsTower

233 SouthWaekerDrive
Chicago,Illinois 60606

Sally Clter

AssistantCounsel




